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Abstract

The Judicial bodies across the world started exploring the use of Artificial Intelligence.
Al is used in providing investigative assistance and in automated decision making process.
Today more attention is given in the task of making Al to deliver judgements, irrespective of
the risks that Al enabled systems poses to the constitutionally preserved substantive and
procedural dimensions of justice.Al enabled systems in adjudication raises questions on
accountability, fairness, and transparency in decision making. Thus legal Al must be measured
in course of deployment with reference to a framework that possibly safeguards those values
enshrined in the constitution and the rule of law. This paper focuses on recent developments in
disruptive legal technologies. Further explores how Al systems have attempted to represent
law, judicial interpretation and reasoning. More specifically analyses the challenges and
opportunities in harnessing Al into Judicial systems and their implications for human rights
and Rule of Law. Though potential rules of legal Al acts as a mechanism for governing future
development, however it should ensure that Al positioned in a way that strengthens rule of law,
promotes adherence to constitutional values and proportionately distributes risks and benefits
of Al technologies.
Key words: Artificial intelligence, automated dispute resolution, disruptive legal technologies,
human rights, rule of law

Introduction:

The time has come for the legal profession to modernize and transform itself. Big
changes in the legal market, a trend towards automation of legal services; a movement toward
‘decomposing’ legal work into its constituent tasks and sourcing each in the most efficient way.
This emerging trend creates fundamental challenges to conventional legal service and practice.
Technology transforms the practice of law and may for example reshape the process of judging,
by exchanging, supporting or substituting the judicial role. For the internet generation;
automated dispute resolution will become a main stream technique for resolving disputes.
Artificial intelligence will shape and characterize twenty —first century legal service. For the
internet generation, automated dispute resolution will become a main stream for resolving
disputes .As Al technology within law is relatively new, ethical issues raised need close
scrutiny.

Al works by detecting patterns in data using rules, information and knowledge encoded
and processed by computers. Group of research on Al in the judicial domain, generally repel
these emerging changes, on" technological due process “in spite of its objective and subjective
advantages they offer. Vested power with man or machine must be accorded by a
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commensurate degree of accountability. Richard E. Susskind states “Al need to be closely
monitored of the potential consequences that arise when such technologies are given free rein
to "weave themselves into the fabric of everyday life until they are indistinguishable from it.'"
Moreover such systems cannot be evaluated purely by design, disregard to the unforeseen
consequences that may arise in implementation.

Little research has been carried out in the area of how artificial intelligence technology
applied in dispute resolution ensures transparency, responsibility, and fairness. The values of
the justice system that humans strive to uphold are the same values against which Al
technology must also be measured. Against this background, the purpose of this research is to
understand the implications of Al technologies and access to justice .More specifically, this
research has two objectives: how to ensure the rule of law and constitutional values in use of
these systems, and how to assess the issues of bias and discrimination.

Development of Disruptive Legal Technologies:

In an increasingly interconnected world, disruptive legal technologies have the power
to transform dispute resolution in all walks of life. The prospect of technology, the conventional
assumptions about courts was questioned. For more than five decades, researchers have
attempted to apply technology in legal decision making .There are two different ways in which
IT and the Internet can impact on the resolution of disputes. The first is where elements of
conventional dispute resolution processes are replaced by technology. Examples of this include
the use of telephone conferencing rather than physical meetings or pre-trial reviews with a
judge or where witness or parties appear before a judge via video conferencing; or where judges
use a sentencing system to help them to work out what prison term a convicted criminal should
serve®. These are the illustrations of the use of IT to substitute or support an inconvenient or
inefficient part of traditional proceedings. Today document classification are automated using
machine learning application software’.The natural language legal questions are precisely
answered by the Ross Intelligence legal application software developed by IBM’S Watson*.
The online legal service providers produce basic wills, divorce agreements and contracts
without a lawyer involvement®. Thus these technologies minimized the traditionalist lawyering
and force us to realize that computers are changing the way that law is practiced. Al systems
have sought to represent law and interpret it in the form of predictive coding, predictive
analytics and machine learning. US have already adopted predictive coding in interpretation
and judicial decision making, to decide recidivism and to assist in decision about sentencing.®
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Automated Decision Making and Predictive Justice:

It has long been predicted that technological advances in areas like communication,
business and entertainment would bring similar modernizations to our justice systems. A
contributing factor to the slow pace of technological change in the justice sector’ is the
historical preference for top-down, court and lawyer-centric approaches.® . Emerging
'disruptive technologies' hold the potential to challenge and replace traditional legal processes
rather than simply complement them.’Further innovations are also reaching the justice domain
through emerging ODR technologies'’. A computer-based system that relies on relatively
simple Al can begin to serve this majority of citizens in an efficient and timely way.

‘Al’ focuses on the creation of intelligent machines which think like a human.!'It
imitates some of the cognitive functions of the human mind'?. The potential for Al-based
systems to enhance access to justice has already been recognized in the justice and ODR
contexts. Al creates synthetic intelligence through technology.!'?> While some work in this area
has attempted to create machines that replicate patterns of human thought, many systems seek
only to provide outputs or perform tasks drawing on human intelligence.'*In the latter format,
outcomes may reflect human intelligence, even if the reasoning process does not resemble
human thought. These Al systems ultimately represent tools that can have a profound impact
on our thinking or reasoning processes. The development of automated dispute resolution
operates at three different stages in decision making. The stages are interpretation, application
and enforcement of law. The role of the judge is not to make law, but to analyze the rules based
on logical deductions and interpret the appropriate rules. Application of fixed rules to the
source materials and with the detached reasoning process the judge makes decision.

Machine learning algorithms are used to detect patterns in data in order to automate
complex tasks or make predictions '°.Machine learning is thus often considered a branch of
artificial intelligence, since a well performing algorithm may produce automated results that
appear “intelligent'¢.”
Computational Law. Computational law is the branch of legal informatics, concerned with the
mechanization of legal analysis either done by humans or machines. Legal profession can be
potentially changed by the development of computational law. It enables legal understanding
and provides legal tools even to common men in the society by which access to justice and
improvement in the legal system is easily done.

The most interesting possibility here is technology based on
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Surden notes that “machine learning may run into some limitations in the development
of effective Al that can predict legal outcomes. Machine learning techniques are only useful
where analyzed information is similar to new information presented to the Al. Should an Al
program be presented with a novel case where no similar precedent exists, it may not be well-
suited in making a prediction or coming to an outcome. These issues may also arise where the
sample size of previous cases is not large enough for the computer program to discover patterns
and create effective generalizations™!”. Further if the decisions questions the personal freedom,
liberty, or exercise of rights and responsibilities in the case in relation to civil and criminal law,
the stake is higher. The values of justice system that humans strive to uphold are the same
values against which Al must also be measured.

Good governance is subject to the "rule of law," which demands that "the enacting laws
should be guided by open and relatively stable general rules"2' that support equality, fairness,
predictability, transparency, and accessibility. A key structural dimension of the rule of the law
is the way in which legal outcomes balance procedural versus substantive justice. Procedural
justice govern how the law is made and applied, while substantive justice bound by the
consequences that derive from this process of making or applying. An interesting question was
raised by Justice Perry, when an administrative decision delivered by the automated systems.
He raises questions such as who makes the decision, and who possesses the legal authority to
make such a decision. Is it the computer programmer, the Policymaker, the human decision-
maker or the computer or automated system itself?'® For example, a decision made under the
Therapeutic Goods Act by a computer program is deemed to have been made by the
Secretary.!’ Automated decision-making systems implemented with the intent of facilitating
access to justice raises concerns regarding the explain ability and robustness of the decisions
made?’.

Al particularly machine learning uses predictive coding may in practice operate as a
barrier to the obtainment of fair outcomes. This risk can arise as a function of design or of
implementation, with the latter risk magnified where the process by which automated decisions
are reached are procedurally and substantively different from those processes adhered to by
human decision-makers.As a tool to assist legal decision makers, Al works on predictions
derived from data-driven systems offer insight into factors that influence an outcome. Data can
encode biases due to the human decisions that this data represents, and ML reliant on this data
can operate to institutionalize this bias. Whilst claims of "biased" computer pro- grams suggest
an ecthical failure on behalf of designers, such problems may more commonly reflect
methodological and technical issues with data.

Thus Al system on legal decision making should operate to emphasize the scientific
character of the law in which key dimensions of the rule of law, namely adherence to reason,
uniformity and certitude are prioritized above all else.
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Future Implications of Automated Decision Making:

R.Susskind, in his book Expert systems in law had theorized about the possibility of
computers replacing judges®!, where he concluded then that the impossibility of computers
fully to assume the judicial function. Will judges be replaced by technology? Not initially, but
at least in the future. In decision making, judge use the factors that includes induction and
intuition and assess the capacity of the social impact of the decisions .But the missing point in
Al is the contribution of the judge to society which extend beyond adjudication and includes
often unexamined issues adhering to rule of law??.

Administration of justice requires an impartial, equal, transparent and principled system
that gives effect to the rule of law. Caution is required to ensure that this Al fourth wave reform
does not overshadow the complexities required to properly administer justice. Algorithm need
to be created in a socially responsible fashion and do not serve to entrench already existing
prejudices and assumptions in the legal system?’.However, a commitment of using Al in an
ethical and informed manner guided by a series of values would protect the rule of law and the
values enshrined in the constitution
Conclusion:

Al and automated decision-making systems represent a new frontier for access to
justice. These technologies present significant challenges — and opportunities — to traditional
models of human rights, legal regulation, dispute resolution, and due process. It is incumbent
on policy-makers, advocates, and justice system leaders to understand the impact of this
technology and to act thoughtfully. The disruptive legal technologies aim to support the legal
arena by means of description and prediction. The legal profession potentially moves toward
“legal singularity” producing a new type of artificial legal meaning, enabling self-driving laws.

Thus it is essential to understand the implications of technologies and assess the
constitutional and rule of law challenges posed by Al Discussions and creation of guidelines
for “Ethical AI” and “Al Policy” are not sufficient. New legislation and regulations are needed.
The area’s most urgently in need of new law include: clarity regarding liability for Al systems;
rules about government procurement; regulations around transparency and disclosure.
Following the rules in instalment of Al in justice delivery system shall better position us in a
way that ensures Constitutional values, promotes adherence to the rule of law and more fairly
distributes the associated risks and benefits of new technologies.
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